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Abstract 

 

Fashion is all about creativity and constant evolution, but protecting original designs in such a 

fast-moving industry is no easy task. This dissertation explores how design patents help safeguard 

fashion innovations, while also looking at their limitations. With new trends like smart clothing, 

sustainable fashion, and the rise of artificial intelligence (AI) and blockchain, the landscape of 

intellectual property (IP) protection is changing rapidly. The study compares how the United 

States, the European Union, and India approach design patents, revealing key differences in how 

they are enforced and accessed. 

However, securing a design patent isn’t always straightforward. Long approval processes, high 

costs, and the challenge of taking legal action against counterfeiters and fast fashion brands make 

it difficult for designers—especially small and independent ones—to protect their work. This 

research also explores alternative ways to safeguard fashion designs, including trade dress, 

copyright, and even open-source fashion, offering insights into how designers can balance legal 

protection with creative freedom. 

By comparing fashion patents with those in industries like pharmaceuticals and chemicals—where 

patent protections are stricter and more structured—this study highlights potential reforms that 

could improve legal safeguards for fashion designers. Ultimately, the findings emphasize the need 

for a more flexible and globally consistent approach to IP protection in fashion, ensuring that 

innovation is both protected and accessible. 

Keywords: Fashion Industry, Design Patents, Intellectual Property, Smart Clothing, Sustainable 

Fashion, Counterfeiting, Patent Enforcement. 
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1.1 Background and Context: The Intersection of Fashion, Design, and Intellectual Property 

The fashion industry is dynamic and ever-changing. It has always been a mirror to changes in 

society, technology, and cultures, from the opulent gowns of the Renaissance to the minimalist 

designs of the modern era, the fashion industry has always been the reflection of the spirit of the 

era.1 

The Industrial Revolution was a crucial stage in the movement. Thanks to mass production and the 

widespread availability of textiles, fashion became a commodity for the broader audience, which 

they could wear.2 The democratization of fashion in the 20th century continued with the emergence 

of haute couture and ready-to-wear collections, thus establishing fashion as a global industry more 

firmly.3 

2.1 The Concept of Design Patents: Definition and Scope 

2.1.1 Definition of Design Patents 

A design patent protects the artistic and visual elements of a manufactured product. It ensures that 

the unique look of an item—such as its shape, arrangement, or decorative features—can’t be copied 

without permission. Unlike utility patents, which focus on how something works, design patents are 

all about how something looks. In fashion, they safeguard iconic designs, like the peculiar  shape of 

a luxury handbag or the unique style of a designer shoe, from being imitated. 

2.1.2 Scope of Protection 

In the United States, a design patent grants exclusive rights for 15 years, preventing others from 

making, using, or selling a nearly identical design without approval. However, not every design 

qualifies—only those that are truly new, original, and non-obvious. Importantly, design patents 

protect only the aesthetic elements of a product, not its function or general idea. 

2.1.3 Importance in Fashion 

Fashion is driven by visual appeal, making design patents a valuable tool for protecting creativity. 

They help designers and brands safeguard their signature styles from knockoffs, allowing them to 

maintain exclusivity and profit from their innovations. 

2.2 Types of Intellectual Property in Fashion: Design Patents vs. Copyrights and Trademarks 

 
1 Elizabeth Currie (ed), A Cultural History of Dress and Fashion in the Renaissance (Bloomsbury Academic 2017). 
2 Giorgio Riello, Fashioning the Early Modern: Dress, Textiles, and Innovation in Europe, 1500-1800 (Oxford 

University Press 2008). 
3 Mark Tungate, Fashion Brands: Branding Style from Armani to Zara (Kogan Page Publishers 2008). 
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Fashion is a fast-paced and highly competitive industry where originality is everything. To stay 

ahead, designers and brands rely on intellectual property (IP) protections. There are three key types 

of IP in fashion—design patents, copyrights, and trademarks—each serving a unique purpose. 

2.2.1 Design Patents 

Design patents protect the decorative aspects of a product rather than its functionality. In fashion, 

this means they cover peculiar  shapes, patterns, and visual designs that make a product stand out. 

Think of the instantly recognizable silhouette of a designer handbag or an intricate fabric pattern—

these can be protected by design patents. 

In the U.S., design patents are governed by Title 35 of the United States Code and managed by the 

United States Patent and Trademark Office (USPTO). To secure one, applicants must prove that 

their design is both original and significantly different from what’s already out there. The 

application process requires detailed drawings or images from multiple angles, along with a 

description outlining what aspects are being protected. 

Once granted, a design patent lasts 15 years from the date of approval. This limited timeframe 

encourages ongoing innovation while giving designers exclusive rights to profit from their 

creations. A famous example? The classic Coca-Cola bottle shape, a testament to the power of 

design protection. 

2.2.2 Copyrights 

Copyrights safeguard original works of authorship, covering a wide range of creative expressions in 

the fashion industry. This includes fabric patterns, textile designs, and even marketing materials 

like advertisements and lookbooks. By protecting these elements, copyrights help designers 

maintain exclusive rights over their artistic creations and prevent unauthorized reproductions. 

Copyright protection is granted automatically when an original work is created in a tangible 

medium, which means that designers are not required to register their works to obtain copyright 

protection. 

Nevertheless, copyright law has constraints regarding fashion. Functional designs or mass-

manufactured items such as clothing cannot be copyrighted unless they incorporate separable 

artistic elements that can exist independently as original works. For example, a peculiar  fabric print 

may be eligible for copyright if it satisfies originality standards, but the overall garment might not 

qualify for copyright protection if its primary function is utilitarian. 

The length of copyright protection varies by region but typically lasts for the life of the author plus 
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an extra 70 years in numerous countries, including the United States. This prolonged duration 

enables creators to profit from their works long after they were made. 

2.2.3 Trademarks 

Trademarks protect brand elements that distinguish products in the marketplace, such as logos, 

brand names, and symbols. In fashion, they play a crucial role in establishing brand identity and 

ensuring consumer recognition. A strong trademark helps customers associate products with a 

particular brand, reinforcing trust and quality. 

Sometimes, trademarks overlap with design patents—especially when logos are integrated into 

product designs, like a handbag featuring a signature emblem. One key advantage of trademarks is 

their potential for indefinite protection, as long as they are actively used in commerce and regularly 

renewed. This makes them invaluable for fashion brands looking to build a lasting legacy. 

2.4 Case Studies: Successful Applications of Design Patents in Fashion and Beyond 

2.4.1 Fashion Industry Examples 

Lululemon Yoga Pants: 

Lululemon is a prime example of a fashion brand that has leveraged design patents effectively. The 

company secured design patents for its popular Astro Pant, particularly for its peculiar  three-panel 

waistband that enhances flexibility and comfort. This move helped Lululemon prevent copycats and 

maintain its premium market position. In a significant instance, Lululemon initiated legal action 

against Calvin Klein and its producer, G-III Apparel Group, for purportedly violating these design 

patents. Calvin Klein eventually took down the infringing item from its website, emphasizing the 

efficacy of design patents in safeguarding creative aesthetics. 

2.4.2 Textile Industry Examples 

Smart Fabrics with Conductive Yarns: 

Intelligent textiles have been fundamentally transformed by the advent of conductive yarns, 

exhibiting various functionalities from health monitoring to environmental adaptability. Design 

patents, as shown by those awarded to firms such as Samsung and Microsoft, safeguard innovations 

such as smart fabrics that integrate microencapsulated substances for thermal management and 

chromo-sensitive dyes that alter color with body temperature. This highlights the crucial role of 

design patents in securing both the visual appeal and the functional efficacy of advanced textile 
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technologies4. 

Nano-Enhanced Sportswear: 

Sportswear has benefited significantly from progress in technical fabrics, including nanoparticle-

enhanced materials designed for dirt and odour repellence. Patents for these innovations protect 

their peculiar  manufacturing techniques as well as their aesthetic presentation, ensuring a 

competitive advantage for brands such as Under Armour in the high-performance sportswear 

market5. 

2.4.3 Footwear Industry Examples 

Adidas 4D Printed Soles: 

Adidas has been at the forefront of utilizing 3D printing technology to develop its Futurecraft 4D 

soles, which are crafted for maximum cushioning and performance. The complex lattice design of 

these soles is safeguarded by design patents, ensuring that competitors are unable to duplicate their 

peculiar  look or functionality. This instance serves to illustrate the capacity of design patents to 

shield pioneering manufacturing processes, contributing concurrently to the establishment of a 

differentiated brand image6. 

Allbirds Sustainable Shoes: 

Design patents have been instrumental for Allbirds in protecting their uniquely simple yet 

recognizable shoe designs, constructed from eco-conscious resources such as merino wool and 

foam derived from sugarcane. Beyond simply securing Allbirds' status as a leading innovator in 

sustainable footwear production, these patents underscore the vital contribution of intellectual 

property mechanisms in advancing sustainability throughout the fashion sector.7 

2.4.4 Accessories Industry Examples 

Apple Watch Bands: 

Apple has successfully patented numerous designs for its Apple Watch straps, with a particular 

emphasis on the aesthetic elements, such as peculiar  clasp designs and combinations of materials. 

These patents function to allow Apple to protect its proprietary accessory market and actively 

discourage the production of imitative products by external manufacturers8. 

 
4 Patents: Technological Innovation in Fashion (2022). 
5 Design Patents & Diversity in the Fashion Industry (2024). 
6 Design Patents in the Fashion Industry: A U.S. Perspective (2023). 
7 WIPO Magazine: The Role of IP Rights in Sustainable Fashion (2018). 
8 Patently-O: Design Patents and the Fashion Industry (2010). 
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Rimowa Aluminum Suitcases: 

Rimowa’s iconic grooved aluminum suitcases are safeguarded under design patents, ensuring that 

their peculiar  appearance remains exclusive to the brand. This intellectual property measure is 

crucial for reinforcing Rimowa's status as a luxury purveyor and for mitigating the risk of 

competitive imitation within the market9. 

Through the lens of these specific cases, the potency of design patents as a means to protect 

creative output and drive innovation across numerous industries becomes readily apparent. From 

Lululemon's strategic use of design patents for their renowned yoga wear to Adidas' application for 

their Futurecraft sole designs, businesses are increasingly turning to this form of intellectual 

property to secure their market dominance and concurrently nurture novel advancements. 

Protecting both the appearance and the utility of their product designs empowers companies to 

ensure exclusivity within the market, bolster their brand's distinctiveness, and facilitate enduring 

organizational advancement. 

3.1 Enhancing Brand Value and Consumer Trust through Design Protection 

3.1.1 The Role of Design Patents in Establishing Brand Identity 

Design patents play a important act in shaping and maintaining a brand's correspondence inside the 

competing fashion industry. By assuring different ocular aspects such as patterns, shapes, or 

embellishments, design patents admit brands to prominent in a busy marketplace.  

For instance, Christian Louboutin’s glowing-soled footwear have enhance a symbol of luxury and 

uniqueness, on account of the allowable care offered intentionally patents. This uniqueness 

strengthens the brand's similarity and fosters a emotional connection with consumers, building 

loyalty and trust.  

Additionally, design patents help brand correspondence by reveal a commitment to novelty and 

quality—key determinants in reaping consumer trust. Iconic designs from brands like Gucci and 

Chanel are not only fashion assertions; they show the tradition and craftsmanship of the brands. By 

acquiring these designs through patents, brands can uphold their singular similarity, solidify their 

advertise position, and embellish consume loyalty.10 

3.2 The Role of Design Patents in Global Trade and Market Expansion 

3.2.1 International Legal Frameworks for Design Protection 

 
9 FedBar Blog: Design Patents & Diversity in the Fashion Industry (2024). 
10 Denisse F García, ‘Fashion 2.0: It’s Time for the Fashion Industry to Get Better-Suited’ Drexel L Rev. 
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The worldwide growth of the fashion industry necessitates the establishment of comprehensive 

international legal frameworks to protect the rights of design creators effectively. The Hague 

System for the International Registration of Industrial Designs presents a viable solution, allowing 

brands to obtain protection in multiple jurisdictions through a single application. The framework 

enables brands to enter global markets by providing protection against design theft when they want 

foreign market expansion. International design protection through the Hague System makes the 

application process easier according to the American Bar Association which streamlines 

administration and broadens brand market reach worldwide.11 

The imposition of design patents across diverse legal territories remains a formidable challenge. 

The Law Commission has emphasized the imperative of harmonizing global intellectual property 

statutes to guarantee consistent protection of fashion designs. The European Union's Registered 

Community Design (RCD) offers 25 years of sustained protection as a leading standard for global 

design protection that other regions should adopt. 

3.2.2 Addressing Cross-Border Infringement Challenges 

Cross-border infringement poses a persistent and considerable impediment within the global 

fashion industry, attributable to the variable degrees of intellectual property protection implemented 

across diverse legal systems. As detailed in the Stanford Law Review, the heterogeneous nature of 

international IP law frequently engenders inconsistencies in enforcement, thereby impeding brands' 

capacity to safeguard their designs in overseas markets. For instance, while the European Union 

extends considerable protection to fashion designs via the Registered Community Design (RCD), 

certain regions exhibit comparatively less robust IP frameworks, consequently facilitating the 

operations of counterfeiters. 

The Law Commission has emphasized the need for international cooperation to address cross-

border infringement challenges effectively. By aligning IP laws and creating standardized 

enforcement measures, countries can guarantee robust protection for fashion designs. This strategy 

not only strengthens the rights of designers but also cultivates a more advantageous climate for 

global trade and market grow. 

3.2.3 Economic Contributions of Design Patents 

Design patents play a significant role in driving economic growth by encouraging innovation and 

investment in the fashion sector. According to the American Bar Association, countries with strong 

IP frameworks attract more foreign direct investment (FDI) in creative industries like fashion.  

 
11 Friedland, Katzenellenbogen and Chen (n 18). 
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Additionally, patented designs often command higher market value, contributing to increased 

revenue for brands. For instance, the iconic designs of brands like Louis Vuitton and Chanel are not 

just fashion statements but also valuable assets that generate significant revenue through licensing 

agreements and premium pricing strategies. 

Moreover, design patents contribute to the overall economic growth of the fashion industry by 

fostering a culture of innovation and creativity. By protecting unique designs, brands are 

incentivized to invest in research and development, thereby driving innovation and creating new 

market opportunities. The Law Commission emphasizes that the economic ramifications of design 

patents transcend the confines of the fashion sector, permeating additional creative domains such as 

technological innovation and automotive aesthetics. 

3.3 Patenting as a Competitive Advantage for Emerging and Luxury Brands 

In the competitive landscape of the fashion industry, intellectual property (IP) rights, particularly 

design patents, have emerged as a powerful tool for brands to protect their unique creations, 

enhance market value, and establish long-term sustainability. Design patents not only safeguard 

innovation but also act as a strategic asset in marketing campaigns, brand positioning, and ethical 

considerations. This section delves into how emerging and luxury brands leverage design patents to 

gain a competitive advantage. 

3.3.1 Strategic Use of Patents in Marketing Campaigns 

Marketing campaigns are crucial in influencing consumer perceptions and enhancing brand 

recognition. For both emerging and luxury brands, the incorporation of patented designs into 

promotional strategies can substantially enhance their presence in the market. The American Bar 

Association notes that the deliberate use of design patents in marketing efforts significantly 

improves brand visibility by highlighting distinctiveness and innovation. The application of design 

patents by Apple in product marketing has set a standard for different fields including fashion 

which demonstrates its effectiveness. Apple establishes product distinction through effective 

patent-based marketing efforts which support consumer confidence in its commitment to innovation 

as well as product quality. Fashion brands can implement this strategy by prominently featuring 

their patented designs—such as intricate stitching patterns or innovative silhouettes—in their 

advertisements to attract discerning customers who value exclusivity. Furthermore, these patented 

designs represent authenticity and craftsmanship, which are vital qualities for luxury brands. By 

emphasizing these characteristics in their marketing efforts, brands can strengthen their identity as 

innovators while establishing emotional connections with their audience. For example, luxury 
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watchmakers frequently highlight patented mechanisms or designs in their advertisements to 

showcase precision and exclusivity. In an environment where numerous brands compete for 

consumer attention, showcasing patented designs enables companies to distinguish themselves by 

presenting something genuinely unique. This level of differentiation not only draws in new 

customers but also fortifies loyalty among existing ones who value the brand's dedication to 

innovation. 

3.3.2 Long-Term Benefits for Brand Sustainability 

One of the biggest perks of design patents is that they offer long-lasting protection for designs that 

stay popular over the years, sometimes even for decades. Famous examples are the Burberry check 

pattern and Levi's signature denim stitching—designs that people instantly connect with those 

brands. The Law Commission emphasizes that such lasting protection not only enhances brand 

equity but also fortifies market recognition over time, rendering design patents a valuable 

investment despite initial expenses. For emerging brands, long-term sustainability is essential for 

establishing a foothold in the competitive fashion sector. Design patents safeguard innovative 

creations from imitation, enabling brands to cultivate a reputation founded on originality instead of 

perpetual reinvention. This stability is particularly advantageous for luxury labels that depend on 

timeless designs as a core aspect of their appeal.  

In addition to their financial advantages, design patents play a crucial role in promoting 

sustainability by ensuring a consistent brand identity and minimizing the risk of counterfeit goods. 

Counterfeiting presents a considerable danger to both emerging and established brands by diluting 

their market presence and undermining consumer trust. Securing legal protection through design 

patents allows brands to effectively prevent counterfeiters and protect their intellectual property. 

Design patents also boost the perceived value of products for consumers. When shoppers see that a 

brand's designs are legally protected, they are more likely to link those products with quality and 

authenticity—key elements that affect buying choices in the luxury market. 

The long-term benefits go beyond single products and influence the overall brand strategy. For 

example, patented designs can be integrated into licensing agreements or partnerships with other 

companies, creating extra revenue while expanding market reach. 

3.3.3 Ethical Considerations: Balancing Innovation with Accessibility 

While design patents incentivize innovation through defensive creators’ rights, additionally they 

enhance ethical issues concerning accessibility and inclusivity inside the fashion industry. Patents 
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can inadvertently create barriers for smaller competitors who lack the financial resources to 

navigate complicated IP frameworks or challenge large entities in legal disputes. According to the 

Law Commission, those ethical issues amplify past financial implications; they affect broader 

factors including market fairness and consumer accessibility.²³ 

Luxury brands regularly face criticism for utilizing patents as a means of exclusivity that drives up 

costs for consumers while restricting competition from smaller designers or emerging labels. 

Exclusivity plays a vital role in luxury branding; however, companies must find a way to balance 

the protection of their innovations with the promotion of inclusivity within the industry. Ethical 

dilemmas arise when patented designs restrict affordability for consumers who wish to own high-

quality products but cannot access the premium pricing structures associated with luxury goods. 

Emerging markets are currently facing an exciting opportunity as consumers increasingly seek 

fashion that is both affordable and innovative. This shift is motivating brands to reassess their 

strategies and adopt more inclusive approaches. To remain competitive, some companies are boldly 

innovating by exploring open innovation and forming partnerships with smaller, independent 

designers. These collaborations not only enable brands to address the specific needs of these 

markets but also contribute to the robust growth of the entire industry.12 

At the same time, there is a growing emphasis on cultural sensitivity, particularly in relation to 

patenting designs. Brands must be cautious not to appropriate cultural heritage or indigenous 

artistry without providing proper credit or compensation, as this issue has sparked heated debates in 

recent years and underscores the need for ethical practices.13 Striking the right balance between 

innovation and accessibility is challenging; it requires brands to carefully weigh their business 

objectives against their social responsibilities.  Strategic brands that unite creative and ethical 

aspects to their business model emerge as pioneers who fulfill the growing market need for 

inclusive and sustainable luxury. Holy Fashion stands to deepen consumer loyalty through 

emphasizing its core values which creates opportunities for business expansion through meaningful 

community relationships. 

Both emerging and luxury fashion brands find valuable assets in design patents to build competitive 

advantages during global market expansion. Through legal protections brands save their special 

creations and simultaneously build consumer faith through marketing efforts that focus on quality 

and innovation. 

IDesign patents provide industry sustainability by protecting brand identity while reducing 

 
12 ‘The Economics of Fashion: Intellectual Property and Innovation’ by Michele Boldrin and David K Levine. 
13 Lois F Herzeca and Howard S Hogan, Fashion Law and Business: Brands & Retailers. 
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counterfeit goods so as to maintain value in the market. Market competition poses a significant 

challenge to small designers who have to spend massive amounts for acquiring and maintaining 

these protections.  

The ethical dilemma creates complexity because it divides approval rights between exclusivity and 

accessibility concerns. Brands need to handle industry difficulties through inclusive strategies 

which support development initiatives while maintaining customer and smaller competitor loyalty. 

14  

The fashion industry will experience both economic expansion and creative growth throughout the 

global market by uniting regional intellectual property standards and offering funding support for 

new designers. Brands that utilize design patents tactfully while taking proactive steps towards 

ethical consideration will establish themselves as responsible innovators who serve both profit 

goals and societal responsibility needs of current ethical consumers. 15 

4.1 The Global Counterfeiting Crisis: Impact on Fashion Houses and Consumers 

4.1.1 The Scale of the Problem   

The global economy faces substantial danger from counterfeits particularly within the fashion 

sector. Statistics about this issue create a stunning picture. The international market for counterfeit 

products reached more than $500 billion in value during 2020 according to the Organisation for 

Economic Co-operation and Development (OECD) statistics which demonstrate a 3.3% share of 

worldwide trade. The substantial dollar figure shows both how widespread counterfeits have 

become and the serious economic consequences they create.16 

The luxury fashion houses Louis Vuitton, Gucci and Chanel face the highest risk of counterfeit 

operations. These companies experience yearly losses worth billions when counterfeiters produce 

knockoff designs which they sell at heavily discounted rates. The Global Brand Counterfeiting 

Report shows that global counterfeiting amounts to $1.2 trillion while analysts predict this figure 

will expand afterward. nebuously rising counterfeit product sales stem from people's fascination 

with luxury brands at discounted prices although they lack awareness about negative 

consequences.17 

The repercussions of counterfeiting extend beyond mere financial losses. It erodes consumer trust, 

 
14 García (n 34). 
15 Herzeca and Hogan (n 42). 
16 Organisation for Economic Co-operation and Development (OECD), Trade in Counterfeit Goods and the Global 

Economy (2020). 
17 Daniel CK Chow, ‘Counterfeiting in the People’s Republic of China’ (2009) 18 Minn J Int'l L 453. 
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harms brand reputation, and often finances organized crime. For consumers, purchasing counterfeit 

products typically involves inferior quality and potential safety hazards. For instance, counterfeit 

cosmetics may contain harmful chemicals that could lead to skin irritation or other health 

complications. Likewise, imitation luxury handbags are frequently constructed from substandard 

materials that deteriorate rapidly, ultimately leaving purchasers dissatisfied and discontented.18 

Addressing the issue of counterfeiting necessitates a collaborative effort among governments, 

corporations, and international organizations. Strengthening intellectual property laws, enhancing 

consumer education, and implementing innovative anti-counterfeiting strategies are vital measures 

for alleviating this global challenge. As the fashion industry continues to develop, safeguarding 

innovation and authenticity is crucial for maintaining its integrity. 19 

4.1.2 Economic and Social Consequences of Counterfeiting 

Counterfeiting presents a significant menace to the global economy, particularly inflicting 

detrimental impacts on the fashion industry. Each year, counterfeiting incurs an estimated cost of 

$500 billion to the global economy, while the fashion sector alone endures losses that surpass $50 

billion due to counterfeit products infiltrating the marketplace. This financial harm extends beyond 

merely lost revenue; it also inhibits innovation. The inability of businesses to protect their 

intellectual property leads them to hold back on new design investments because of worries about 

counterfeiters exploiting their ideas. The reluctance dampens the innovative force which drives 

Fashion industry growth. Companies may need to terminate operations or cut workforce due to 

diminished sales when faced with counterfeit competition. The absence of capabilities to fight 

counterfeiting becomes catastrophic for businesses of all sizes especially those small or medium 

enterprises because of their limited defense resources. The European Union Intellectual Property 

Office (EUIPO) reported that the clothing industry alone lost almost €12 billion in sales annually 

between 2018 and 2021, resulting in approximately 160,000 fewer jobs each year in this sector.  

Socially, counterfeiting sustains unethical labor practices. Numerous counterfeit goods are 

produced under exploitative conditions, frequently within sweatshops where workers are exposed to 

substandard working environments and receive insufficient wages. This exploitation bears severe 

repercussions; it adversely affects the individuals involved and also undermines the integrity of 

legitimate brands that adhere to ethical manufacturing practices. When counterfeit products flood 

the market, they do more than merely siphon off sales; they instill doubt in the minds of consumers. 

Suddenly, every product associated with a brand faces scrutiny, leading to questions about 

 
18 International Trademark Association (INTA), The Economic Impact of Counterfeiting and Piracy (2018). 
19 World Customs Organization (WCO), Illicit Trade Report (2021). 
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authenticity and quality. This growing skepticism not only impacts sales but also undermines the 

brand’s reputation, leaving a lasting impression on consumer perception. Over time, this erosion of 

trust can significantly alter the marketplace, making it increasingly challenging for even the most 

reputable brands to restore their standing. The ripple effects of counterfeiting extend significantly 

beyond immediate financial losses, influencing both workers and consumers alike. 

Moreover, counterfeit products frequently fail to comply with safety and quality standards, 

presenting risks to consumers who inadvertently purchase these inferior goods. The negative 

perception generated by counterfeit items can cause a decline in consumer confidence across entire 

brands or product categories. 

Addressing the challenge of counterfeiting necessitates a collaborative endeavor involving 

governments, corporations, and international organizations. Reinforcing intellectual property 

legislation is essential for safeguarding legitimate enterprises from infringement and ensuring 

equitable competition within the marketplace. Moreover, improving consumer awareness regarding 

the hazards linked to acquiring counterfeit products can enable individuals to make informed 

choices that endorse genuine brands. 

In conclusion, counterfeiting poses a considerable risk not only to the economic stability of the 

fashion sector but also to social ethics and consumer safety. Safeguarding innovation and 

authenticity is critical for maintaining the integrity of this industry as it continues to progress. 

4.2 The Role of Design Patents in Strengthening Anti-Counterfeiting Measures 

4.2.1 Direct Legal Impact of Design Patents on Counterfeiting 

Design patents are essential in the fight against counterfeiting by providing exclusive rights to a 

product’s visual design. These rights enable patent owners to promptly initiate legal proceedings 

against unauthorized imitations, guaranteeing quick action against violators. In contrast to more 

generalized intellectual property protections, design patents provide a considerable level of 

specificity, allowing brands to address violations with greater precision. This focused strategy is 

particularly beneficial in sectors where visual design plays a crucial role in distinguishing products, 

such as fashion, electronics, and consumer goods. 

The legal structure for design patents provides several enforcement options. Rights holders have the 

ability to pursue injunctions to stop the manufacturing and distribution of counterfeit products, 

averting further harm to brand reputation. Furthermore, financial restitution might be granted to 

compensate for losses incurred due to infringement. For example, U. S. courts have affirmed 



(14) 

YOURLAWARTICLE, VOL. 1, ISSUE 4 , APRIL-MAY 2025  

 

considerable financial awards in matters involving design patent infringements, exemplifying the 

effectiveness of this legal recourse.20 A prominent case is Apple Inc. v. Samsung Electronics Co., in 

which Apple effectively obtained damages for the infringement of its patented smartphone 

designs.21 

Proving infringement under design patents is relatively less complex than in other types of 

intellectual property litigation. As these patents safeguard unique visual characteristics, rights 

holders are able to successfully illustrate infringements through direct comparisons of their patented 

designs and infringing products. This clear methodology facilitates litigation, increases the chances 

of beneficial results, and highlights the significance of design patents as an essential element in 

anti-counterfeiting efforts. 

4.2.2 Strategic Enforcement Measures Using Design Patents 

Brands are progressively employing strategic initiatives to leverage design patents as an essential 

element of their anti-counterfeiting strategies. These methods encompass vigilant marketplace 

oversight, partnership with customs authorities, and focused legal action against counterfeiters in 

jurisdictions deemed high-risk. 

Proactive Monitoring 

Digital platforms have progressively evolved into focal points for counterfeit products, making it 

imperative for brands to diligently oversee online marketplaces for possible infringements. By 

utilizing AI-driven tools and sophisticated analytics software, organizations can effectively discern 

counterfeit listings that replicate patented designs and promptly eliminate them from platforms such 

as Amazon, eBay, or Alibaba. This anticipatory method not only diminishes the presence of 

counterfeit goods but also fortifies the brand’s dedication to safeguarding its intellectual property.22 

Customs Collaboration 

Collaborating with customs authorities constitutes another crucial enforcement strategy for 

preventing counterfeit goods from reaching consumers. By registering design patents with customs 

agencies in significant markets, brands empower officials to recognize and confiscate infringing 

products during inspections. This method is significantly effective in reducing revenue losses and 

safeguarding brand reputation by assuring that only authentic goods penetrate the market.23 

 
20 US Patent and Trademark Office (USPTO), Design Patent Application Guide (2021). 
21 Apple Inc. v. Samsung Electronics Co., 926 F.3d 1370 (Fed. Cir. 2019). 
22 Medialaws.eu, Fashion Design and Utility Patent Valuation Using Digital Platforms (2024). 
23 KTS Law Insights, Anti-Counterfeiting: Enforcing Design Patents at the Border (2021). 
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Targeted Litigation 

In areas where counterfeiting is prevalent, brands often partake in strategic litigation against 

identified infringers in order to discourage future violations and to create legal precedents that 

strengthen their intellectual property rights. Filing lawsuits in countries with robust intellectual 

property enforcement mechanisms maximizes the chances of success while signaling a brand's 

dedication to protecting its designs from exploitation by counterfeiters.24 

Through the incorporation of proactive monitoring, cooperation with customs authorities, and 

focused litigation, brands can successfully utilize design patents as an essential element of their 

anti-counterfeiting strategies. This comprehensive approach not only protects intellectual property 

but also enhances consumer trust and bolsters the brand’s competitive standing within the market. 

4.3 Case Studies Highlighting Successful Use of Design Patents: Brand Success Stories 

4.3.1 Apple Inc. vs. Samsung Electronics 

A major demonstration of design patents impact emerges from the extensive legal dispute between 

Apple Inc and Samsung Electronics regarding smartphone designs. The Apple company argued 

Samsung illegally duplicated specific features from iPhone design including circular edges along 

with screen icon group placements. In 2018 Apple won a historical legal settlement when they 

received $539 million in damages.25 

The jury decision demonstrated how design patents preserve valuable designs while symbolizing 

their essential role in aggressive consumer electronic markets. This accomplishment reinforced 

Apple’s reputation for design leadership while creating robust legal guidelines for upcoming design 

patent disputes involving technology products. 

Beyond the judicial arena, this case has provided clear evidence of the importance of market 

differentiation. Effective design protection, achieved through rigorous enforcement, presents 

considerable challenges to competing firms attempting to replicate distinctive product designs, as it 

upholds enduring market value and safeguards brand identity. 

4.3.2 Christian Louboutin’s Red Sole Trademark 

While not strictly a design patent case, Christian Louboutin’s legal struggle to obtain protection for 

its renowned red sole serves as a notable example of how intellectual property law can preserve 

distinctive design elements. The luxury footwear brand contended that its red sole was a distinctive 

and recognizable characteristic that distinguished its products from those of its competitors. After 

 
24 Sarah Burstein, ‘The Patented Design’ (2015) 83 Tenn L Rev 161. 
25 Apple Inc v Samsung Electronics Co (n 55). 
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years of litigation against Yves Saint Laurent and other adversaries, Louboutin ultimately secured 

trademark protection in multiple jurisdictions. ²⁴ 

The case demonstrates that trademarks operate together with design patents to protect brand 

identity features which drive consumer recognition. Louboutin's court case demonstrates how 

businesses benefit from using multiple intellectual property tools to provide complete coverage for 

their distinctive designs. 

The red sole trademark matured into an iconic sign of luxury footwear which helps define 

Louboutin's brand image and prevents others from copying his iconic brand element. 26 

The enforcement of design patents remains difficult because international intellectual property laws 

and enforcement approaches show considerable diversity. Successful IP challenges require rights 

holders to combine business relationships with customs authorities together with international 

dispute resolution services from WIPO and established protocols. Advanced legal protection 

systems safeguard unique design innovations across various business fields through Apple Inc.'s 

victory against Samsung Electronics while Christian Louboutin sustains trademark protection for 

his red soled designs. Proactive business alliances enable competitive environments to achieve both 

IP protection and brand awareness and market innovation simultaneously. 

5.1 Introduction 

Design patents play a crucial role in protecting innovation in the fashion industry, especially with 

the rise of smart clothing, sustainable fashion, and AI-driven design tools. However, challenges 

such as lengthy patent durations, high costs, enforcement issues, and patent trolls make it difficult 

for designers—especially smaller brands—to secure and defend their intellectual property. While 

the U.S., EU, and India offer different approaches to design patent protection, each system has its 

limitations. As a result, alternative IP strategies like trade dress, copyrights, and open-source 

fashion are gaining traction. This chapter explores emerging trends, critiques, and alternative 

strategies in fashion-related design patents. 

5.2 Smart Clothing and Wearable Technology: The Next Frontier for Patent Protection 

5.2.1 The Rise of Smart Clothing and Wearable Tech 

The fashion industry is undergoing a profound transformation, driven by technological 

advancements. Smart clothing and wearable technology are at the forefront of this change, 

integrating electronic components such as sensors and microchips into garments. These creations 

 
26 Christian Louboutin SA v. Yves Saint Laurent Am Holding Inc, 696 F.3d 206 (2d Cir 2012). 
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offer functionalities like health monitoring, temperature regulation, and connectivity, blurring the 

lines between fashion and technology. Smartwatches and fitness trackers exemplify this 

convergence, seamlessly blending style with practical utility. This shift is not merely a trend but a 

significant evolution in how we interact with our clothing, pushing the boundaries of traditional 

design patent protection. 

The integration of technology into textiles necessitates a nuanced approach to design patent law. 

The functionality embedded within these garments often intertwines inextricably with their 

aesthetic appeal, challenging traditional notions of ornamental design. The need for updated legal 

frameworks is paramount. These frameworks must accommodate the complexities of smart 

clothing, ensuring that innovation is incentivized, not stifled. Legal scholars emphasize the 

importance of adapting existing design patent laws to the realities of this evolving landscape. 

Wearable technology's pervasive presence further complicates matters. Devices like smartwatches 

and fitness trackers, seamlessly blending fashion and function, demand careful consideration under 

design patent law. The ornamental designs of these devices must be protected, but not at the 

expense of hindering technological progress. The challenge lies in striking a delicate balance. The 

balance is between safeguarding aesthetic creation and fostering technological advancement. The 

legal system must adapt to ensure both aspects are adequately protected. This equilibrium is 

essential for driving further innovation. It ensures the continued growth of this dynamic sector.27 

The convergence of fashion and technology brings us face-to-face with complex legal questions. 

These questions challenge existing paradigms. This calls for a rigorous examination of how design 

patent law can effectively protect the unique creations emerging from this convergence. The future 

of fashion is intertwined with technological innovation. The legal frameworks must be prepared. 

They must encourage and protect this symbiosis. They must ensure that creativity and invention 

thrive in this new era.28 

5.2.2 Functional vs. Ornamental Distinction 

The journey of obtaining patents for smart clothes is already complex, but it is magnified by the 

added difficulty of separating design elements from utility components. The stipulations of 

American patent law, particularly 35 U.S. C.§ 171 (2020), confer exclusive protection to 

ornamental designs, deliberately excluding any functional elements. This legal stipulation presents 

significant complexities in the filing of patent applications, particularly for smart textiles, which 

 
27 Burstein (n 58). 
28 World Intellectual Property Organization (WIPO), Wearable Technology and Intellectual Property (2021). 
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frequently integrate functionality within their aesthetic framework. For instance, a sleeve embedded 

with sensors may necessitate patent protection, especially when its design surpasses mere technical 

effectiveness. This emphasizes the need to protect innovative aesthetics alongside practical use. 

Consequently, designers are required to underscore the ornamental dimensions in their patent 

submissions and to refrain from making claims that could be interpreted as functional in nature. 29 

Case Example: A heated jacket’s design must clearly separate its aesthetic elements (such as 

stitching patterns and color choices) from its heating functionality. Legal teams must separate 

solely ornamental characteristics using precise diagrams and assertions.30 

5.2.3 Demonstrating Novelty in Design 

Designers face the challenge of demonstrating the novelty and non-obviousness of ornamental 

design features, independent of the functional elements. This task can be particularly difficult when 

the aesthetic appeal is directly linked to the technology embedded within the garment.For example, 

a sleeve with embedded sensors may require protection if its peculiar  appearance is not dictated 

purely by technical functionality. 

5.3 The Short Lifespan of Fashion Trends vs. Patent Durations 

One of the most significant critiques of design patents in the fashion industry is the inherent 

mismatch between the fleeting nature of fashion trends and the relatively long duration of patent 

protection. Design patents typically last for 15 years from the date of grant in the United States, a 

period that far exceeds the lifecycle of most fashion trends, which often peak and fade within a 

single season or even a few months. This discrepancy raises questions about the practicality and 

relevance of design patents in an industry characterized by rapid innovation and obsolescence. 

The transient nature of fashion trends has been well-documented in academic literature. The fashion 

industry thrives on imitation and rapid turnover, with trends cycling in and out of popularity at an 

accelerated pace because of Piracy Paradox.31 This dynamic creates a fundamental tension with the 

long-term exclusivity granted by design patents, which may stifle creativity and competition rather 

than foster it. For instance, a design patent granted for a particular handbag shape or dress 

silhouette may remain in force long after the trend has faded, effectively locking up designs that are 

no longer commercially relevant. 

Moreover, the lengthy duration of design patents can lead to inefficiencies in the market. As 

 
29 European Union Intellectual Property Office (EUIPO), Design Protection for Smart Clothing (2021). 
30 Google LLC, Design Patents for Jacquard-Enabled Garments (2021). 
31 Kal Raustiala and Christopher Sprigman, ‘The Piracy Paradox: Innovation and Intellectual Property in Fashion Design’ 

(2006) 92(8) Va L Rev 1687. 
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highlighted by the United States Patent and Trademark Office (USPTO) in its 2017 report on 

design patent trends, the extended protection period may discourage innovation by preventing other 

designers from building upon or reinterpreting existing designs.32 This is particularly problematic in 

the fashion industry, where creativity often involves reimagining and recombining elements from 

past trends. The rigidity of design patents, with their fixed terms and narrow scope of protection, 

thus stands in stark contrast to the fluid and iterative nature of fashion design. 

Critics also argue that the long duration of design patents may disproportionately benefit large 

fashion houses with the resources to file and enforce patents, while disadvantaging smaller players 

who rely on agility and adaptability to compete. This imbalance is exacerbated by the high costs 

and administrative burdens associated with obtaining and maintaining design patents, which are 

discussed in greater detail in the following subsection. 

In light of these critiques, some scholars have called for reforms to the design patent system to 

better align with the realities of the fashion industry. For example, the European Union Intellectual 

Property Office (EUIPO) has explored the possibility of introducing shorter-term design protections 

tailored to industries with rapid product cycles, such as fashion. Such reforms could strike a balance 

between incentivizing innovation and preserving the dynamic, collaborative nature of the fashion 

industry.33 

5.3.1 Impact on Emerging Designers 

The mismatch between the lifespan of fashion trends and design patent durations disproportionately 

affects emerging designers. These designers often lack the resources to navigate the patent system, 

and the long protection period can hinder their ability to experiment with and iterate on existing 

designs. The temporary monopoly granted by a design patent may inadvertently protect outdated 

designs, stifling the creative process for newcomers.34 

5.3.2 Economic Implications for Fast Fashion 

The fast-fashion industry thrives on quickly replicating popular designs. Design patents, with their 

long durations, can pose a significant challenge to this business model. While some argue that this 

encourages more original design work, others contend that it stifles competition and limits 

consumer access to affordable fashion. The economic implications of enforcing design patents in 

the fast-fashion sector are complex and require careful consideration of both designer incentives 

 
32 United States Patent and Trademark Office (USPTO), Design Patents: Trends and Challenges (2017). 
33 European Union Intellectual Property Office (EUIPO), Study on the Protection of Designs in the European Union 

(2019). 
34 Suzanne Jenkins, ‘Legal Issues in the Fashion Industry’ (2014) 18(1) J Fashion Marketing & Management 94. 
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and consumer welfare.35 

5.3.3 The Role of Trend Forecasting 

Forecasting trends is a crucial component of the fashion sector affecting both creative design and 

consumer actions. 36  Nonetheless, design patents might inadvertently impede this process by 

restricting the application of forecasted trends, particularly when those trends align closely with 

patented designs. To ensure a vibrant and creative fashion environment, it is essential to balance the 

safeguarding of intellectual property with the free flow of trend information.37 By safeguarding 

designers' rights, this equilibrium ensures that innovation and creativity thrive.38 

5.4 Patent Trolls and Litigation Risks in the Fashion Industry 

The growing presence of patent trolls—companies or individuals that acquire patents purely to file 

lawsuits—has become a major concern for the fashion industry. These entities, often called non-

practising entities (NPEs), don’t create or sell products themselves. Instead, they exploit the design 

patent system to pressure designers and brands into costly settlements, fostering an environment of 

fear and legal uncertainty. 

Smaller and mid-sized fashion businesses are particularly vulnerable, as they often lack the 

financial resources to fight lengthy legal battles. Patent trolls thrive on this imbalance, using the 

threat of expensive litigation to coerce businesses into settling—even when the claims of 

infringement are weak or unfounded. 

Beyond the financial strain, this practice hinders creativity and innovation. Designers may hesitate 

to experiment with new styles out of fear that their work could unintentionally violate an existing 

patent, even if that patent was obtained solely for litigation purposes. As a result, patent trolling not 

only hurts individual businesses but also stifles the industry’s creative evolution.39 

The fashion industry's vulnerability to patent trolls is exacerbated by the subjective nature of design 

patent infringement claims. Unlike utility patents, which protect functional inventions and are 

evaluated based on objective criteria, design patents protect ornamental designs and are assessed 

based on the "ordinary observer" test. This test, which asks whether an ordinary observer would 

 
35 Jean-Noël Kapferer and Vincent Bastien, ‘The Luxury Strategy – How to Create Enduring Luxury Brands’ (2009) 

18(7) J Product & Brand Management 549. 
36 Martin Raymond and Giuliana Vincenti, The Trend Forecaster's Handbook (Laurence King Publishing 2015). 
37 Sandra Eckert, Fashion Forecasting: A Practical Approach (John Wiley & Sons 2013). 
38 Lakshmi Bhaskaran, Fashion Forecasting (AVA Publishing 2006). 

 
39 Colleen Chien and Alex Bell, ‘Design Patent Litigation and the Impact of Patent Trolls’ (2015) 55(3) Santa Clara L 

Rev 603. 
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find the designs substantially similar, leaves considerable room for interpretation and dispute. As a 

result, even minor similarities between designs can give rise to infringement claims, providing 

fertile ground for patent trolls.40 

The impact of patent trolls on the fashion industry has been widely examined in legal research. A 

2015 study by Chien and Bell revealed that non-practising entities (NPEs) were responsible for a 

large share of design patent lawsuits in the U.S., with fashion and consumer goods being among the 

most frequently targeted sectors. The study also underscored how small businesses suffer the most, 

as they often lack the financial resources to fight frivolous legal claims. 

To counter these threats, some legal reforms have been introduced to curb abusive litigation tactics. 

One notable effort is the America Invents Act (AIA) of 2011, which aimed to streamline patent 

disputes and lower litigation costs. While these reforms have provided some relief, they have been 

less effective when it comes to design patents, which remain a prime target for patent trolls due to 

their lucrative enforcement potential. 

Despite ongoing efforts to rein in these exploitative practices, designers and brands—especially 

smaller ones—continue to face significant risks, highlighting the need for further legal reforms to 

protect innovation in the fashion industry.41 

In addition to legal reforms, some scholars have called for greater industry collaboration to address 

the issue of patent trolls. For example, the Fashion Law Institute has proposed the creation of a 

collective defence fund to support small designers facing patent litigation. Such initiatives could 

help level the playing field and reduce the chilling effect of patent trolls on innovation in the 

fashion industry. 

6.1 Evolving Legal Frameworks for Protecting Fashion Innovations 

6.1.1 Adapting Design Patent Law to Address Technological Integration in Smart Clothing 

The blend of fashion and technology, especially in smart clothing and wearable devices, requires a 

fresh look at design patent laws. Current laws, designed for decorative designs, often fail to address 

inventions where function and style are closely connected. Clothes with built-in sensors, 

microchips, and wireless features blur the lines of traditional design patent rules. According to 

Burstein (2020), updating these laws is essential to define how designs with functional elements 

can be patented. The key challenge is finding a way to encourage innovation while avoiding limits 

 
40 Fashion Law Institute, Combating Patent Trolls in the Fashion Industry (2017). 
41 United States Congress, America Invents Act (AIA), Public Law 112-29 (2011). 
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on competition and progress in the smart clothing industry.42 

6.1.2 The Complex Role of Copyright in Protecting Fashion Designs: Beyond Fabric Prints 

With copyright law generally protecting only fabric motifs and graphic designs in fashion, growing 

recognition now acknowledges that the creative spirit behind clothing designs extends well beyond 

traditional copyright constraints. A movement is agitating for customized legislation responsive to 

the fashion industry's particular needs or for reform in old copyright principles, such as the 

separability test, to provide necessary checks against this limitation. The core problem is how to 

strike a fine balance between preventing unauthorized copying and reproduction of designers' 

original works while not stifling creativity and innovation. One important aspect of this debate 

concerns whether copyright may protect, in addition to specific components, slantwise the design's 

global looks and spirit.43 

6.1.3 Leveraging Trade Dress Protection for Peculiar  Fashion Elements: Establishing 

Secondary Meaning 

Fundamental in the intellectual property law arena, trade dress protection enables fashion brands to 

keep their goods or services visually identifiable. It can comprise myriad design features: fashion 

patterns; shapes; and branding details like the placement of short buttons and peculiar stitching. In 

addition, certain trade dress laws may protect the overall image of a brand or its retail premises. For 

any trade dress claim to succeed, there must be a definitive secondary meaning, where consumers 

unequivocally connect the trade dress with a specific manufacturer. Difficulty can, however, arise 

in the showing of non-functionality, especially where design elements serve a functional purpose or 

affect use. Fashion brands should therefore be conscientious in compiling and presenting strong 

evidence as to consumer awareness to comply with the legal requirements for distinctiveness and 

non-functionality. Therefore, it showcases emphasis on the devotion to detail in this highly 

complex legal domain.44  

6.1.4 Exploring the Potential of Utility Patents in Fashion Innovation: Beyond Ornamental 

Designs 

While design patents protect ornamental aspects, utility patents safeguard functional innovations. 

Fashion brands can explore utility patents to protect novel construction techniques (e.g., a unique 

method of joining fabric panels for enhanced durability), innovative materials (e.g., a new type of 

 
42 Burstein (n 58). 
43 John G Sprankling, ‘Copyright Protection for Fashion Design: A Useful or Useless Right?’ (2010) 57(4) J Copyright 

Soc USA 729. 
44 Mark P McKenna, ‘The Normative Foundations of Trade Dress Law’ (2006) 82(2) Notre Dame L Rev 221. 
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breathable and waterproof fabric), or unique functionalities incorporated into garments (e.g., a self-

adjusting waistband mechanism). Utility patents offer a broader scope of protection than design 

patents, covering the functional aspects of an invention, but they also require a higher level of 

inventiveness and a more rigorous examination process. The cost and complexity of obtaining 

utility patents may be a barrier for some smaller fashion businesses, but the long-term protection 

offered can be a significant competitive advantage.45 

6.2 The Intersection of Fashion, Technology, and Artificial Intelligence in IP Law 

6.2.1 Authorship and Ownership of AI-Generated Fashion Designs: A Legal Conundrum 

The introduction of AI to design has sparked a debate about authorship and ownership that brings 

into view some deep questions about intellectual property. If an AI creates a new design, who 

should be regarded as the rightful owner of the creative work? Should that be the developer who 

built the AI? Should it rather be the one who enters a command? Or could it be the AI itself, as the 

author? The existing legal structures governing intellectual property do not address this issue since 

establishment by human beings is a requirement that should be virtually considered for copyright 

and patent protection. There is an ongoing discussion among legal experts that seeks to provide the 

solution; perhaps AI could be considered as a co-author (an avenue profoundly loaded with legal 

and philosophical consequences) or perhaps new and more tailored laws should be constructed. 

These uncertainties breed more uncertainties for fashion brands that apply AI as support in the 

design process slow down the investment and push to innovate. 46 

6.2.2 Protecting Fashion Designs in the Metaverse and Virtual Worlds: A New Frontier for 

Enforcement 

The opening of the metaverse and other virtual worlds presents the fashion industry with new 

challenges and opportunities in the enforcement of IP rights. Digital clothing, accessories, and 

avatars have been growing in prominence, and brands need to thus protect their products from 

unauthorized copying or other forms of appropriation within these virtual spaces. Thus came the 

need to either adapt existing IP laws for virtual goods, define the legal status of the digital assets, or 

create valid legal frameworks, ideally tailored for the metaverse. Enforcement of IP rights in the 

metaverse tends to be particularly problematic due to the decentralized nature of these platforms, 

the different forms of anonymity for each user, and the vague identification and attack of infringers 

 
45 William M Landes and Richard A Posner, The Economic Structure of Intellectual Property Law (Belknap Press of 

Harvard University Press 2003). 
46 Ryan Abbott and Bret Bogenschneider, ‘Should Robots Own Patents? A Response to Calo, Lemley, and O’Connell’ 
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across bordered nations. Blockchain technology and NFTs (Non-Fungible Tokens) are being 

thrown around as a possible means for authenticating and tracking virtual fashion items, but it still 

leaves a bagful of critical legal challenges and technical considerations. 47 

6.2.3 Data Analytics and Trade Secret Protection in Fashion: Competitive Advantage and 

Confidentiality 

Fashion institutions are highly dependent on data analytics to structure design parameters, 

anticipate fashion trends, personalize customer experience, and improve supply chain mechanisms. 

Data that is amassed and analyzed consists of customer purchase information, engagement with 

social media, browsing activity on the web, and competitive pricing information, which can all be 

seen as valuable trade secrets. Protection from unapproved access and utilization of data is an 

important consideration. This may mean putting in place stringent cybersecurity procedures, 

limiting employee access to sensitive data according to need-to-know policies, making staff and 

business partners sign confidentiality agreements, encrypting and anonymizing data, etc. Given 

this, reverse engineering and independent discovery may sometimes be acceptable means of 

gathering said information, providing crystal-clear justification for proactive trade secret 

management. 48 

6.2.4 Blockchain Technology for IP Management in Fashion: Authentication and Provenance 

There are claims made that such a solution provides provenance, authentication, and licensing for 

the management and protection of IP rights in the fashion sector. A blockchain can provide a means 

of tracing the origins of the materials, providing authenticity to the designs, and enabling them to be 

licensed through the use of smart contracts. Smart contracts could implement licensing agreements: 

automating the collection of royalties and making it impossible to use the designs without approval. 

NFTs can provide the status of ownership of digital fashion items by providing a record of 

authenticity and provenance that cannot be manipulated. 49  Yet, the fashion industry groups 

requiring large-scale adoption of blockchain technology face challenges such as scalability, 

interoperability between the various chains, regulatory uncertainty, and the need for unified 

standards across industries.  

6.2.5 The Use of AI and Digital Tools in Patent Filings for Fashion Designs: Increasing 

Efficiency 

 
47 Anne Rundle, ‘Fashioning the Metaverse: Intellectual Property Challenges in Virtual Worlds’ (2022) 45(2) Colum J L 
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48 Michael A Epstein, Epstein on Intellectual Property (5th ed, Aspen Law and Business 2006). 
49 Don Tapscott and Alex Tapscott, Blockchain Revolution: How the Technology Behind Bitcoin Is Changing Money, 

Business, and the World (Portfolio/Penguin 2016). 
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AI and digital tools help streamline patent filing and management for fashion designs. AI tools 

analyze trends and consumer preferences alongside historical data to assist designers in creating 

innovative designs more efficiently. AI assists with drafting patent applications, simplifying the 

process, and reducing the potential for error. Algorithms analyze existing patents for any potential 

conflicts and optimize the language of patent claims. Digital tools and platforms streamline filing, 

monitoring, and enforcing patents more efficiently. These tools enable brands to manage IP more 

strategically, opt for options to reduce chances of infringement and ensure legal compliance.  

6.3 Strengthening Global Patent Cooperation for Fashion Protection 

6.3.1 Harmonizing Design Patent Laws Across Jurisdictions: A Path Towards Simplified 

International Protection 

Fashion brands seek precise means for global protection of their intellectual property, although the 

contrast in design patent laws from different jurisdictions becomes a big challenge. The criteria to 

obtain design patent protection, the scope of protection provided, and the mechanisms for 

enforcement may differ from one country to another considerably. While efforts by the Hague 

Agreement Concerning the International Registration of Industrial Designs intended to standardize 

laws, there are still other differences in the way design patent protection is approached-  

compromising efforts for further harmonisation laws are far from being harmonized. One way the 

Hague Agreement was designed to take care of an applicant is by allowing him to file one 

international application for protection in several contracting states and subsequently relieve him of 

the need to file national applications separately. Still, there exist wide, substantive differences in the 

requirements for granting protection of designs among the various jurisdictions when it comes to 

interpretation, which should compel greater efforts towards their further harmonization.50  

6.3.2 Streamlining International Patent Filing Procedures: Reducing Costs and Complexity 

Obtaining individual patents for inventions in different countries can be a tiresome and costly 

exercise for smaller fashion enterprises. The process does take much time and is expensive, which 

proves quite challenging for these enterprises. These international patent filing routes allow for the 

PCT to ease and minimize the costs linked with the process for fashion brands. The PCT acts as an 

international patent application the place where an application will be filed and further into the 

contracting parties in a prescribed time frame to get into countries, allowing brands some time to 

conceive the commercial viability of their invention and decide on the path to obtaining patent 

 
50 Hague Agreement Concerning the International Registration of Industrial Designs (1925, revised 1960, completed 

1999). 
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protection within the individual states. This way, even though such a system does not guarantee 

acceptance in any given country, it allows fashion businesses to recognize the potential merits of 

their inventions regarding market viability before taking the plunge into expensive patent 

prosecution within every country. While the advantages are not negligible, the costs linked to the 

PCT process vary considerably - application fees, translating and attorney fees included - and still 

constitute a heavy burden to carry for the smaller fashion enterprises.51  

6.3.3 Enhancing Cross-Border Enforcement of Fashion IP Rights: Combating Counterfeiting 

and Infringement 

The vast global reach of fashion demands a concerted effort to protect IP rights across borders since 

any counterfeiting, piracy, or infringement can have far-reaching implications. It is, however, a tall 

order for brands to protect their IP rights because of the ease with which any form of counterfeit 

goods and designs can be produced in one country and sold in another. Thus, there is a dire need for 

international cooperation among law enforcement authorities, customs departments, and IP Offices 

to come together in the fight against these illicit activities. Through cooperation, say, in intelligence 

on counterfeit operations, coordinated enforcement procedures, and harmonized legal frameworks 

for IP protection can be put into place. In addition, blockchain and AI technologies can be 

instrumental in cross-border enforcement by tracking goods and identifying knock-offs, thus 

making the battle against infringement more vigorous.52 

6.3.4 The Role of International Organizations in Fashion IP Protection: WIPO and the 

TRIPS Agreement 

Two prominent international organizations protecting intellectual property- World Intellectual 

Property Organization (WIPO) and World Trade Organization (WTO)- have strongly influenced 

the global fashion industry. WIPO ratifies treaties, imposes intellectual property rights, provides 

technical assistance to developing countries, and pushes for more harmonized global standards 

regarding laws on intellectual property. On the other hand, the TRIPS Agreement which was 

introduced WTO-wide provides a common standard in respect of intellectual property protection 

which each country would be bound to observe. This large framework encompasses a wide range of 

rights, from copyrights, patents, and trademarks to design protections. By providing stronger IPR 

systems and a dispute-settlement mechanism, these organizations help their member countries 
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cooperate and ensure that the competition is fair for all.53  

6.3.5 International Patent Trends in Fashion: A Comparative Analysis of the US, EU, and 

Indian Markets 

The United States, with a strong legal basis and a notable volume of patent applications, features 

one of the strongest design patent regimes in the world. These design patents are enforced by the 

United States Patent and Trademark Office (USPTO), and have a life term of 15 years. One of the 

issues with the U.S. perspective is in distinguishing between functional and ornamental design 

characteristics. While great emphasis is laid on design protection by the EUIPO, the Indian markets 

are opening up towards greater awareness for the IPRs leading to an increased design patent filling.  

7.1 Summary of Key Findings 

This dissertation has delved into the intricate relationship between fashion, design, and intellectual 

property, exploring the historical evolution, the current challenges, and the potential future 

directions of this dynamic intersection. From the origins of fashion as a functional necessity to its 

modern manifestation as a global cultural and economic force, this study has highlighted the critical 

role of intellectual property in fostering innovation, protecting creative works, and ensuring the 

sustainability of the fashion industry. The research has examined the complex interplay between 

trademarks, copyrights, and design patents, assessing their effectiveness in safeguarding fashion 

innovations and addressing the unique challenges posed by fast fashion and globalization. 

The key findings that have emerged from this comprehensive analysis include: 

• The Limited Scope of Current IP Protections: The study underscores the limitations of existing 

intellectual property mechanisms in adequately protecting the multifaceted creative endeavours 

within the fashion industry. Implications for the Fashion Industry And while trademarks are 

essential for protecting their brand identity, they do not cover the physical look of clothing. 

Copyright law, which protects original works of authorship, mostly covers fabric patterns and prints 

but leaves the functional elements of clothing design unprotected. Design patents, which protect the 

ornamental design of an article of manufacture, offer a degree of protection, but their utility is often 

hampered by the time and cost associated with obtaining and enforcing them. As Calboli & Rosati 

note, the U.S. perspective on design patents in the fashion industry reveals a landscape of both 

promise and practical constraint. The lack of comprehensive protection leaves designers vulnerable 

to imitation and undermines the incentive to invest in innovative designs. 

 
53 Agreement on Trade-Related Aspects of Intellectual Property Rights (1994) 33 ILM 1197. 
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• The Pervasive Threat of Fast Fashion: In the fashion sector, fast fashion has become a major 

challenge to intellectual property rights. Rapid production cycles and inexpensive manufacturing 

are the driving forces behind fast fashion merchants' frequent broad copying of unique ideas, which 

diminishes originality and undermines the industry's fundamental principles. In addition to denying 

designers the credit and financial rewards they deserve, this approach inhibits innovation by 

limiting investment in original design work. As Shemtov (2023) explains, fast fashion's disruptive 

activities have made the function of intellectual property rights in the fashion sector even more 

crucial. The difficulty is in modifying IP strategy to stay up with the quick changes in fashion and 

the worldwide presence of fast fashion shops. 

• Far-Reaching Legal and Economic Implications: Weak IP protection measures produce severe 

law-related problems as well as financial consequences for the fashion industry. The current legal 

systems lack the specific tools needed to address fast fashion-related challenges so designers find 

few legal methods to combat copyright infringers. When IP protection is weak it hampers 

innovation while obstructing industry expansion while causing trends to become identical. 

Protecting designs and fighting counterfeits creates major economic problems for the fashion 

business sector. When businesses cannot effectively protect their intellectual property rights they 

face diminished brand worth and consumer faith which results in harm to the industry's future 

viability. 

• Comparative Industry Insights: A comparative analysis with industries such as pharmaceuticals 

and chemicals underscores the unique challenges faced by the fashion industry in establishing and 

managing intellectual property rights. Unlike these sectors, where patent systems are well-

established and effectively protect innovations, the fashion industry grapples with a rapidly 

changing landscape and the complex interplay between functional and aesthetic features. The role 

of intellectual property in the chemical industry provides a valuable point of comparison, 

highlighting the need for more flexible and adaptable IP frameworks in fashion. 

• The Imperative of Protecting Fashion Innovations: The need for strong intellectual property 

protection to preserve fashion innovations is highlighted by the fashion industry's economic 

significance and dynamism. Lack of proper IP protection can result in a homogenization of fashion 

trends and a decrease in the variety of designs that consumers can choose from, as this study's 

Section 1.2 points out. Robust intellectual property protections improve brand equity, market 

position, and consumer perception—all of which are critical for long-term success. 

• The Environmental and Ethical Considerations of Fast Fashion: The report acknowledges that 



(29) 

YOURLAWARTICLE, VOL. 1, ISSUE 4 , APRIL-MAY 2025  

 

the emergence of fast fashion also raises serious ethical and environmental issues, such as the quick 

consumption and disposal of inexpensive apparel and abusive labour practices. The demand for 

ethical and sustainable methods of producing and consuming fashion is rising. 
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