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Abstract
Marriage is stated as a sacred bond in India. It has recognized that in the eyes of law, any violent activity
which takes place against women due to matrimonial dispute is criminalized in order to protect the
rights and interests of women. As, crime against women had traced back from history but the abrupt
practices which takes place within the four walls of house always remained ignored which is marital
rape. In this research paper attempts have been made to throw light on the challenges faced by middle
class women who always remain silent instead of taking action because of societal norms, family burden
and why legal silence is there and what reforms can be taken place in order to change the current

situation.
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Introduction
Freedom cannot be achieved unless women have been emancipated from all kind of oppression
Nelson Mandela

Rape is subject to sexual assault which taken place against women without her consent. This horrific
offence is often committed against women. Women’ s are always been subject to domestic violence,
sexual assault and many more violent practises. Whereas, marital rape refers to sexual assault by one
partner to another without her consent. In the patriarchal society women’ s always treated as toys with
whom they can play whenever they want. The major viewpoint of husbands is that marriage provides
them licence to have sexual intercourse with their wife whenever they want even without consent. Victim
of marital rape always remain silent as families pressurize them to adjust the same is also regarded as

stigma.

Meaning of marital rape

The term marital rape refers to the sexual intercourse taken place without the consent of partner. In
Indian law this practice is not criminalized in order to protect the institution of marriage. The orthodox
belief is that solemnization of marriage refers to the implied consent towards sex but this keeps on
violating the human rights, body and mind of women at large. In India the concept of marital rape
remains debatable in order to make it illegal but there are some countries which are successful in

safeguarding the interest of married women regardless of marital status.

Types of marital rape

. Battering marital rape;

This category includes both physical and sexual violence.one partner use sex as a tool in order to control
the other partner. The victim experiences physical violence before, after or during the sex.

. Sadistic or obsessive marital rape;

This category involves extreme sexual violence towards another partner. Physical abuse is there in order
to engage in sexual intercourse and includes psychopathic behaviour.

. Force only rape;

Under this category of marital rape only use force to overpower the other partner between the sex, no
other form of violent behaviour takes place.

Middle class dilemma: challenges faced by victim of marital rape

. Considering shame:

Victim of marital rape, domestic violence always remains silent. According to them, if they raise their

voice for the same it will lower down family reputation and consider them as bad and unfit wives to run
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their matrimonial homes.

. Pressure from family:

Majorly women face pressure from maternal home to adjust and ignore the factor of sexual violence they
are facing. They force them to keep the private things between the four walls of the house.

. Lack of awareness:

A large number of women are always unaware about their basic rights. They don’t know whether it is
right or wrong. Does their husband have a license to use them as property whenever they want either
without consent. what remedies are available in order to take action against that cruel practise.

. Economic dependency:

Women from weaker sections always left no option to leave their marital home because they are
financially dependent on their husband and have no economic means to speak for the unjust and take
action against the same.

. Psychological disorder:

Victims of domestic abuse always face psychological challenges which include stress, anxiety,

depression, personality disorder, sleeping disorder and many more.

Legal Silence: Is Marital Rape Recognized under Indian Law?

Under section 63 Bhartiya Nyaya Sanhita Act 2023, rape is defined which clearly states that an act of
sexual intercourse without consent is punishable . But there is no such definition for marital rape. Section
64 talks about the punishment for rape but when it comes to marital rape the law remains silent. As
section 63 of Bhartiya Nyaya Sanhita Act 2023, clearly states that the sexual intercourse between
wedlock is not amount to rape, unless the wife is not being under the age of eighteen years. Whether the

consent is there or not it will not create any difference.

Legislative Framework

Constitutional provisions:

. Articlel4 [ right to equality]® : It is stated that the state shall not discriminate among any
individual. Everyone must be treated equally in the eyes of law without any biasness.

. Article 15 [ prohibition of discrimination]?: The state shall not discriminate on the basis of
religion, race, caste, sex or place of birth. The state is required to make special provisions for women

and children in order to uplift them.

IConstitution of India 1950, art 14
2 Constitution of India 1950, art 15
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. Article 21 [right to life and personal liberty]® : No individual whether citizen or non-citizen
can be deprived of dignified life without liberty .

But all the fundamental provisions of constitution of India seen to be violative in Bhartiya Nyaya Sanhita
Act 2023, as there is no such special protection is provided women in order to safeguard from sexual
violence.*

Statutes

Bhartiya Nyaya Sanhita Act 2023 °

1. [section 63] :This section is replacement to section 375 of Indian penal code 1860, which defines
rape but exception for marital rape remains same in new statue.

2. [section 64] :This section is the reflection of section 376 of Indian penal code by providing
punishment to the offenders of rape and again does not include anything for marital rape.

Protection Of Women From Domestic Violence Act, 2005

Domestic violence acts include abuse which took place against women in order to protect their interest.
The act of forceful sex is actionable in this statute but does not criminalize the same. This act only

provides civil remedies.

Conventions

1. Convention On The Elimination Of All Forms Of Discrimination Against Women 1979:
Marital is not directly mentioned in this convention but it is stated that gender-based violence such as
marital rape is a form of discrimination. Lack of criminalization violates women’s rights.

2. Universal Declaration Of Human Rights1948 : Impliedly includes marital rape stating that any
form of torture or cruel inhuman treatment will be punishable.

3. International Covenants On Civil And Political Rights 1966: This convention majorly
focuses on the prohibition of torture or other inhumane treatment as a form of discrimination.

4. Declaration On The Elimination Of Violence Against Women 1993: Article 2(a) of this
convention includes marital rape as violence against women. It also encourages states to take action and
not consider customs, traditions and religious considerations to exempt from the obligation.

5. Council Of Europe Convention On Preventing And Combating Violence Against Women
And Domestic Violence 2011: Article 36 of this convention criminalizes sexual intercourse without
consent whether it takes place in marriage or relationship.

6. Inter American Convention On The Preventing Punishment And Eradication Of Violence

Against Women 1994: Under this convention it is stated that domestic violence includes marital rape.

3 Constitution of India 1950, art 21.
4 Narender Kumar, Constitution Law of India, (Allahabad Law Agency , Faridabad, 2016)
% §§ 63-64 Bharatiya Nyaya Sanhita 2023.
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Specific measures and policies must be adopted to deal with the same.

Why marital rape is not criminalized in India?

1. Sacred institution: According to customary beliefs marriage is regarded as a pure bond. By the
criminalization of marital rape, the institution of marriage will be damaged.

2. Misuse : Some women will use the provision of marital rape to blackmail their husband for
falsely prosecuting them.

3. Gender biasness: Criminalizing marital rape will be regarded as discrimination against men.

Judicial Mandate

1. Independent thought v/s union of India under this case marital rape is not criminalized but sex
without consent with minor wife (aged 15 to 17) is regarded as rape. The supreme court also stated that
marriage cannot provide absolute right for non-consensual sex the same is violation of article 14,15 and
21. This judgement not remove the entire exception of marital rape but it is major step towards
safeguarding rights of women at large.®

2. RTI foundation v/s union of India under this case NGOs and women activist challenged the
marital rape. Whereas split verdict has been passed in the same in which justice Rajiv shakdher stated
the exception of rape as unconstitutional on the other hand justice C. Hari Shanker upheld it valid and
left the changes for parliament. Due to the disagreement between the judges no decision has been passed
by Delhi high court and matter was transferred to supreme court.’

3. State of Karnataka v/s Krishnappa this case deals with the principle of reassuring matter of
consent related to sexual intercourse. Supreme court said that rape collectively violates body and mind
of women. By marital rape human rights of women are sacrificed. This case plays a major role in support
for criminalizing marital rape and stated that constitution marriage does not taken women right to say
no for sexual intercourse.®

4. Suchita Srivastava v/s Chandigarh administration under this case supreme court held that
women have the right to make the choice of reproduction as a fundamental right under article 21. No
woman can be compelled to reproduce without her consent due to any societal or traditional norms. This
case plays a vital role in debates of marital rape and said sexual intercourse or reproduction without

women consent is violation of human rights of women. °

® Independent Thought v. Union of India & Anr (2017) 10 SCC 800
" RIT Foundation v Union of India, Delhi High Court, Writ Petition (C) No. 284/2015, decided on 11 May 2022.
8 State of Karnataka v. Krishnappa (2000) 4 SCC 75
® K.S. Puttaswamy (Retd) and Anr v. Union of India and Ors (2009) 9 SCC 1
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Comparative analyses

As India fails to provide specific and strict laws for criminalizing marital rape on the other hand there
are certain nations which are successful in protecting interest of women by way of awarding punishment
to offenders of marital rape.

United states

Unlike other countries, a united nation also has an exception of marital rape in their laws. But with the
passage of time a movement led for the women right in 1980s in which rapid changes have been taken
place with regard to criminalizing marital rape as a matter of right. All the 50 states in America removed
the exception of marital rape from there criminal laws and stated that marriage does not gives implied
consent towards sexual intercourse.

United Kingdom

Earlier United Kingdom is also a part of nations under which marital rape is not considered illegal but
in 1991 in the case of R v/s R the whole scenario changed and marital rape is considered as a form of
sexual assault. It is also said that there is a possibility of husband raping his wife. A punishment of 4 to
14 years is also fixed for the act of marital rape the same is considered in the act of 2003 of sexual
offences.

Canada

In Canada marital rape is criminalized in 1983. The term rape has been replaced with the sexual assault
which covers sexual intercourse without consent of other spouse this step or criminalizing marital rape
gone through many discriminations as of the public conception at large in which some are favour of the
same and some not but this provision of marital rape raised equality against women at large.

Australia

In 1976 south Australia is the first jurisdiction to criminalize the activity of marital rape by stating that
marriage is not considered as a tool for the implied consent of all kind of sexual activities The consent
must be there in order to have sexual intercourse otherwise the same is regarded as illegal activity. But
still there are issues in reporting of marital rape as it is considered as social stigma and shame to be
known as bad wife in marriage.

*Above attempts have been taken to explain the scenario of some countries for marital rape which
explicitly includes the provisions for it but there are many more countries which does not consider
marital rape as rape. Approximately 77 countries around the world marital rape are criminalized and 34

are the nations in which the same is not considered illegal.

Why marital rape is not criminalized in India or in other nations?

The following are the general presumptions for not criminalizing marital rape either in India or in other
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nations as well;

. Misuse

Some of the women will blackmail their husband in order to prosecute them for fake charges of marital
rape.

. Gender biasness

The general presumption is that if marital rape is criminalized in India the same be regarded as gender
biased against males because the same is only going to protect the interest the females at large.

. Privacy concerns

The public at large is of the opinion that sexual intercourse is a matter of privacy. States do not have the
right to be a part of their private matters.

. Damage the customary belief

Marriage according to customary and traditional belief is regarded as a sacred institution for both
husband and wife; it consists of pure relationship. Whereas it will damage the purity of marriage
according to religious beliefs.

Reforms

. Legal reforms

The exception of section 63 must be removed; rape must include marital rape in order to protect the
dignity of women at large.

. Awareness

The concept f sexual abuse ended and societal norms must be changed. This can only take place when
education is provided to people at large about their rights and protection.

. Help and aid for victims

The support system must be built to help the victims through helplines, counselling session.so that

victims of sexual assault do not suffer in pain considering themselves alone.

Conclusion

This problem of marital rape is always least considered. But it is important to take into consideration the
same in order to safeguard the interest of women and protect them from not only sexual violence or
assault but from inequality in justice they are facing.

There is a need to change laws of the country so that justice will be served towards women. As there are
some nations which includes laws against marital rape but still there is problem in reporting because
people are not aware about their rights and still stuck into the social stigma of society. Awareness should

be brought so that society should understand the loopholes in customs and how these customary values
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are stopping an individual from speaking for itself.
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