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Abstract

The landmark case National Legal Services Authority v. Union of India (AIR 2014 SC 1863) marked a
pivotal moment in Indian constitutional jurisprudence by legally recognizing transgender individuals as
the “third gender.” The Supreme Court of India, in this Public Interest Litigation (PIL) filed by NALSA,
held that non-recognition of gender identity violates Articles 14, 15, 16, 19(1)(a), and 21 of the
Constitution. The Court emphasized that gender identity is integral to one’s dignity and personal
autonomy, and thus falls within the scope of the right to life and personal liberty. Relying on
international principles such as the Yogyakarta Principles and the recommendations of the Expert
Committee on Transgender Persons, the Court directed both Central and State governments to ensure
affirmative action, legal recognition, healthcare access, and protection from discrimination for
transgender individuals. This judgment laid the foundation for future legislation like the Transgender
Persons (Protection of Rights) Act, 2019. The case stands as a milestone in India's human rights
discourse, reinforcing the inclusive spirit of the Constitution and recognizing the identity, dignity, and

rights of a historically marginalized community.
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National Legal Services Authority vs. Union of India
Citation: AIR 2014 SC 1863

Bench: A.K. Sikri, K.S. Radhakrishnan

Background of the Case:

The National Legal Services Authority (NALSA), is a statutory body, who filed this petition to seek

Supreme Court intervention for transgender rights. NALSA sought legal acknowledgment for
transgender individuals and aimed to protect their constitutional rights through this petition to the
Supreme Court. The petitions were filed because of the non-recognition of the transgender community,
due to their differing gender identity and sexual orientation, stands to be a violation of their fundamental
rights enshrined under the Constitution of India, such as Article 14! and Article 212, as well as many

other basic human rights enshrined under several international conventions and treaties.
Historical Background:

Genders are not limited to males and females, as many members of society may think. There are other
genders and sexual identities as well, but they have long been marginalized  since they don't fit the
social Mold and are subjected to discrimination and torture. Among these there is a community called
as transgender community. The idea of transgender is not new, particularly in a country like India where
it is associated with mythology. The concept of transgenders, let it be Hijras or Kinnars, is not a new or
modern one, despite what one might think. The manner in which this community is viewed varies from
culture to culture, but almost every culture has some depiction of the transgender community in their
history or even mythology, let it be positive or negative. This is particularly evident in Indian mythology.
Unfortunately, although being a very progressive idea, transgender people are not as widely or easily
accepted in society as traditional gender roles. Instead, simply because they do not fit into the widely
accepted gender categories of men and females, transgender people experience a great deal of violence
and abuse. They are subjected to torture and are denied the same freedoms and rights as citizens,
including non-discriminatory education and basic healthcare. They are viewed as untouchables and are

disparad by society.
Mythological Perspective:

As previously stated, mythology is essential for the development of culture, beliefs, and associated

1 Constitution of India, art 14.
2 Constitution of India, art 21.
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rituals. In Indian mythology, transgender individuals are frequently depicted. Many individuals and
deities or spirits are shown to have gender related mobility in both stories and mythical writings; Princess
Amba from the Mahabharata is one of the most well-known examples of this. She was a princess in the
epic whose life was destroyed by Bhishm, a major figure in the same epic. She obtained a blessing that
allowed her to be born as a transgender person—a trans-male in her succeeding life in order to take

revenge on Bhishm.
Social Perspective :

The beginning of colonial rule was the turning point towards the change in how the transgender group
was treated in society. The reason why the Hijras were treated with such dignity in courts and other
important institutions while the rest of the world rejected them due to their unusual identity was unclear

to early 18th-century European visitors.
Facts of the case:

The PIL was filed by National Legal Services Authority of India (NALSA) who initiated this case,
advocating for the legal recognition and rights of transgender individuals. This was raised with the aim
to recognise transgender people as third gender. The determination of gender was conducted at an
individual births based on their biological sex; it often did not account for genders identity. The central
issue before the court was the legal recognition of individuals outside the traditional male/female binary,
including those identifying as transgender or “third gender.” The court assessed whether the absence of
recognition for non-binary gender identities violated fundamental rights guaranteed by the Indian
Constitution. To give its judgment, the Court referred to an “Expert Committee on Issues Relating to®
Transgender established under the Ministry of Social Justice and Empowerment, gathering insights and
recommendations. Various provisions of the Indian Constitution, including Article 21 (right to life and
personal liberty), Article 14 (right to equality), Article 15 (prohibition of discrimination), Article 16
(equality of opportunity in public employment), and Article 19(1)(a) (freedom of expression), were

interpreted to include transgender individuals within their scope.*

The Court declared that discrimination related to gender identity involves abuse on the grounds of "sex"
under Articles 15 as well as 16 of the Constitution, acknowledging the pervasive discrimination faced
by transgender people. The Court upheld the human rights of transgender people by considering
fundamental human rights conventions around the world and the Yogyakarta Principles in addition to

3 Lawctopus, ‘National Legal Services Authority v. Union of India — Case Summary’
https://www.lawctopus.com/clatalogue/clat-pg/national-legal-service-authority-nalsa-v-union-of-india/ accessed 8 July
2025.

4 Ejustice India, ‘National Legal Services Authority (NALSA) vs Union of India — Case Analysis’
https://www.ejusticeindia.com/national-legal-services-authority-nalsa-vs-union-of-india/ accessed 8 July 2025.
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constitutional laws.
Issues Raised in the Case:
1. Legal Recognition of the " Third Gender"*

The petitioners argued that people who refuse the typical male-female gender classification should be
legally recognized. The petitioners called for the acceptance of a "third gender” identity category that

encompasses hijra, transgender individuals, and other non-binary gender groups.

2. Fundamental Rights Violation The petitioners claimed that a number of constitutional

provisions violated the rights of the transgender population.

The Article 14° right to equality, Article 15° provides freedom from discrimination, Article 21
guarantees the right to life and dignity, which includes the freedom to express one's gender identity and

live with dignity.
3. Affirmative Action for Transgender Individuals

Clarification was required regarding whether transgender individuals, like other marginalized groups in
India, should benefit from affirmative action through quotas and reservations in the educational and

employment fields.
Arguments On Behalf of Petitioners:

The petitioner claimed they are neither considered male nor female and not even identified as a third-
gender person, depriving them of fundamental rights. It thus violates Article 14, the Right to equality;
Article 19, the Right to freedom of expression; and Article 21, the Right to Life and Personal Liberty’.
The normalization of binary genders has further victimized and alienated individuals that do not identify
with either of the genders. They also argued that since these individuals are not recognized as the third
gender, their basic right to dignity is violated, resulting them to be isolated and forced to live on the
outside of society without any fault on themselves. The marginalised people require moral support in
education, public places, and healthcare.®

The main contentions raised by the petitioners are:

1. The community faces discrimination in several various areas, such as housing and

workplace.

5 Constitution of India, art 14.
6 Constitution of India, art 15.
" LawBhoomi https://lawbhoomi.com accessed 8 July 2025.
8 Yogyakarta Principles, ‘Principles on the Application of International Human Rights Law in relation to Sexual Orientation
and Gender Identity’ (2007) https://yogyakartaprinciples.org/ accessed 8 July 2025.
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2. The diversity of gender identities and their expressions is absent from binary gender
classification.

3. The Indian Constitution's protection of fundamental rights is violated by the marginalized

treatment.

4. The court must step in and uphold the rights of the third gender because the Indian
government hasn't done anything to end the discrimination people undergo.

Arguments On Behalf of Respondent:

On the other hand, the respondents contended that the state had established a "Expert Committee on
Issues Relating to Transgender,"” that aims to take into account a broad spectrum of viewpoints in order
to assist transgender people in leading more prosperous and decent lives. Additionally, they said that the
Committee will take the petitioners’ opinions into account in order to formulate a stronger policy in this
domain. Many states and union territories claimed to have made substantial progress in improving the
lives of the transgender community. The state has established an Expert Committee under the Ministry
of Social Justice and Empowerment, according to the Additional Solicitor General, who represent the
Union of India®. The committee will deal with the problems relating to transgender people.

The chief contentions raised by the respondent are as follows:

1.All of its residents, including transgender persons, are given sufficient protection for their fundamental
rights under the constitution.

2. Transgender individuals can be identified and represented by the two categories of males and females;

a third gender category is not necessary.

3. From the perspective of administration, a binary gender classification is sometimes identified as a

third gender, which can lead to confusion and issues.
Judgement:

The judgement was delivered by a two-judge bench comprising of Justice K.S. Radhakrishnan and
Justice A.K. Sikri on 15" April 2014 although Justice Sikri gave a different opinion with some additional

comments.

o The court differentiated between biological sex and psychological sex as the former is what we

have since birth, and the latter is what we identify ourselves as, and both can be different. The

® Supreme Court of India, ‘Judgments’ https://api.sci.gov.in/supremecourt/2024 accessed 8 July 2025.
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court reaffirmed that psychological takes priority over biological®®.

Court ruled that each and every provision in international conventions, including the Yogyakarta
Principles, must be recognized and adhered to as long as they are consistent with the fundamental

rights guaranteed by Part 111 of the Constitution.

The Court held that transgender people are fully entitled to the rights guaranteed by the Indian

Constitution, as they fall under its purview.

The Court rejected gender identification based on biological sex and gave full consideration to

identification based on psychological sex.
The court guaranteed fundamental rights to all under Articles 14, 15, 19, and 21.

The state has no authority to deny anyone equality before the law or equal protection under the
law within the boundaries of India, according to Article 14. As a result, transgender individuals
are also entitled to the same occupation, academic and other legal opportunities. Because it shows
inequality before the law and inconsistent protection under the law, injustice based on gender
identity is a violation of Article 14.

According to Article 15(2), "No citizen will be subject to any restriction on the basis of religion,
race, caste, sex, place of birth, or any of them alone.” According to the court, third-sex individuals

have an equal legal right to enter public areas.

"The state can make any particular provision for the progress of any socially and educationally
backward classes of citizens," according to Article 15(4). "The State can enact any provisions
pertaining to the organize the appointments in Favor of a backward class of persons,” according
to Article 16(4). To make it easier enabling the state government to provide them reservations in
public jobs and educational institutions, it requested that the government treat them as a socially

and economically backward class (SEBC).!

» Every citizen has the right to free speech and expression under Article 19(1)(a)*2. Therefore, liberty,

personal identity, privacy, and personal integrity are protected under this clause.

10 LawBhoomi, ‘National Legal News’ https://lawbhoomi.com/national-leg accessed 8 July 2025.

11 ‘Rights of Transgender — A Constitutional Analysis’ Jus Corpus https://www.juscorpus.com/rights-of-transgender-a-
constitutional-analysis/ accessed 8 July 2025.

12 Constitution of India, art 19(1)(a).
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« Article 21" states, “No person shall be deprived of his life or personal liberty except according
to the procedure established by law.” Thus, discriminating against the third gender will violate

the Fundamental Right.

o Court held that the State and Central governments must grant transgenders full recognition in the
eyes of the law so that they can get education and healthcare without being subjected to any kind

of discrimination.
o The Court also decided that Hijras, Eunuchs are to be treated as the “third gender”.

o It made various declarations and directions to the Central and State Governments such as to
operate separate HIV Zero-Surveillance Centres, provision for separate public toilets, and

appropriate medical care!# in hospitals for transgenders.

Conclusion:

A significant turning point in the development of gender equality in India is the NALSA v. Union of
India case. Transgender equality, rights, and dignity all have been recognised by this decision, which
created legal protections for their existence. Future legal and social reforms that will safeguard
transgender rights and give them equal chances in India proceed based on the court's decision. Indian
society made significant progress in recognising transgender rights with the NALSA verdict, which
recognised their fundamental right to live freely and with dignity.

13 Ministry of Social Justice and Empowerment, ‘Report of the Expert Committee on Issues Relating to Transgender
Persons’ (2014) http://socialjustice.nic.in/writereaddata/UploadFile/Binder2.pdf accessed 8 July 2025.
14 BYJU’S https://byjus.com accessed 8 July 2025.
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